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	IN THE LAND AND ENVIRONMENT COURT OF NEW SOUTH WALES 

No. 40186 of 2007

MATTHEW DRAKE-BROCKMAN


Applicant 

MINISTER FOR PLANNING  


First Respondent 

CARLTON AND UNITED BREWERIES NSW Pty Ltd (ACN 002 025 194) 


Second Respondent 

POINTS OF CLAIM

23 May 2007
A copy of this document must be served on the Respondent(s) by 

Filed on behalf of the Applicant 

Address for service: 

Josie Walker

Senior Solicitor

Environmental Defenders’ Office Ltd 

Level 1, 89 York Street

Sydney  NSW  2000

Telephone: 02 9262 6989 

Ref: JBS: 2006162
	Parties 

1. The Applicant is a person entitled to bring proceedings by reason of s. 123(1) of the Environmental Planning and Assessment Act 1979 (“the Act”). 

2. The Applicant brings this action on his own behalf and in the public interest.

3. The First Respondent is the Minister for Planning (“the Minister”), who is the approval authority under Part 3A of the Act and, by reason of the Allocation of Administration Acts 2006, the Minister responsible for the administration of the Act. 

4. The Second Respondent is Carlton and United Breweries NSW Pty Ltd (“CUB”), the proponent of concept plan application number MP 06_0171.

Major Project Declaration
5. On 21 June 2006 an order was published in the government gazette declaring that redevelopment of the CUB site and adjoining lots on Kensington St, Chippendale shown in the map attached to that declaration for mixed uses and public open space was a project to which Part 3A of the Act applied.

6. On 21 July 2006 an order was published in the government gazette revoking the order referred to in paragraph 5 and declaring that redevelopment of the CUB site and adjoining lots on Kensington St, Chippendale shown in the map attached to that declaration (“the site”) for mixed uses and public open space was a project to which Part 3A of the Act applied.




The Concept Plan Application

7. On 5 July 2006 JBA Planning wrote to the Minister on behalf of CUB requesting that he authorise the submission of a concept plan application pursuant to s. 75M of the Act for redevelopment of the site.

8. By letter dated 28 August 2006, the Minister authorized CUB to submit a concept plan application for the redevelopment of the site.

9. On 4 October 2006, the Director-General of the Department of Planning (“the D-G”) issued requirements for the environmental assessment of a concept plan application relating to the redevelopment of the site (“the Director-General’s Requirements”).
10. On 5 October 2006, CUB submitted a Major Projects Application Form for redevelopment of the site (“the Concept Plan Application”).
11. On 13 October 2006, CUB lodged a document with the D-G relating to the redevelopment of the site entitled “Study in Support of State Significant Site and Concept Plan Environmental Assessment Report” (“the Environmental Assessment Report”).

12. On 20th October 2006, the Department of Planning advised CUB that the Environmental Assessment Report was adequate. 

13. The Environmental Assessment Report was publicly exhibited at three locations and on the Department of Planning’s website from 26 October 2006 to 27 November 2006. 

14. In February 2007, the D-G provided the Minister with a document entitled ‘Major Project Assessment – Carlton United Brewery Site (MP 06_0171)’ (“the Director-General’s Report”). 

15. On 9 February 2007, the First Respondent issued a document entitled “Determination of Major Project MOP 06_0171” (“the approval document”) by which he purported to grant concept plan approval pursuant to s.75O of the Act to the project described in the Environmental Assessment Report (“the Concept Plan Approval”) and to make determinations under s. 75P of the Act in relation to future assessment requirements for development on the site (“the Future Assessment Determinations”).

16. The approval document states at paragraph (c) that future development shall be subject to the requirements set out in Part B of Schedule 2 of that document.

17. There was no Part B of Schedule 2 attached to the approval document.

First ground – Concept Plan Application lodged after Director-General’s Requirements Issued
18. The D-G failed to prepare valid environmental assessment requirements for the project as required under s. 75F(2) of the Act, because at the time the Director-General’s Requirements were purportedly issued the Concept Plan Application had not been lodged.
19. As a consequence of the failure to comply with s. 75F(2) of the Act, the Concept Plan Approval and Further Assessment Determinations are invalid.
20. The D-G cannot have consulted relevant public authorities in relation to the in relation to the Director-General’s Requirements as required under s. 75F(4) because prior to the issuing of the Director-General’s Requirements, no Concept Plan Application had been lodged which could be the subject of such consultation.
21. As a consequence of the failure to comply with s. 75F(4) of the Act, the Concept Plan Approval and Further Assessment Determinations are invalid.
Second  Ground – Failure to Specify Future Assessment Requirements
22. Section 75O of the Act allows the Minster to give or refuse to give approval for a concept plan for a project. 

23. Section 75P of the Act states that when giving an approval for a concept plan, the Minister may make a number of determinations relating to the further environmental assessment requirements for the approval to carry out the project or at any particular stage. 

24. The Concept Plan Approval and Future Development Determinations are invalid on the grounds of uncertainty because the Minister failed to specify the further assessment requirements for redevelopment of the site.

25. In the alternative to 24 above, the Concept Plan Approval is invalid on the grounds that the Minister failed to take into account a relevant consideration, namely the regime for the future assessment of the proposal at the time of deciding to grant the Concept Plan Approval. 
Third Ground - Failure by the Minister to take into account the Principles of Ecologically Sustainable Development

26. One of the objects of the Act is to encourage ecologically sustainable development (“ESD”) (s. 5(a)(vii)).

27. Section 4 of the Act defines ESD by reference to s.6(2) of the Protection of the Environment Administration Act 1991. 

28. Section 6(2) of the Protection of the Environment (Administration) Act 1991 defines the principles of ESD, which include the following:

(a)  the precautionary principle—namely, that if there are threats of serious or irreversible environmental damage, lack of full scientific certainty should not be used as a reason for postponing measures to prevent environmental degradation. 

In the application of the precautionary principle, public and private decisions should be guided by: 

(i)  careful evaluation to avoid, wherever practicable, serious or irreversible damage to the environment, and

(ii)  an assessment of the risk-weighted consequences of various options…
29. When making a decision to approve a proposal under Part 3A, the Minister was obliged to consider the principles of ESD.

30. Climate change induced by the release of greenhouse gases into the atmosphere poses a risk of serious and irreversible environmental harm to the environment.

31. Although there is scientific consensus that human-induced climate change is occurring and is likely to result in significant negative impacts on the environment, there is scientific uncertainty regarding the type and extent of environmental harm likely to be caused by climate change and the extent of greenhouse gas reductions which are necessary to avert catastrophic climate change.

32. Redevelopment of the site is likely to result in the production of greenhouse gases in the following ways:

a. Reliance on mains power by occupants of the completed development for heating, cooling, cooking, lighting and other purposes, will increase the demand for electricity from coal-fired power stations.

b. Use of mains water which is pumped using electricity from coal-fired power stations.

c. Use of private cars by occupants of the completed development will lead to increased greenhouse gas emissions.

d. Greenhouse gas emissions will be produced by trucks and machinery used during the construction of the site.

e. Greenhouse gas emissions will occur when producing the materials needed to construct the development.

33. Climate change is likely to lead to reduced rainfall in Eastern Australia, which is likely to reduce the amount of rainfall falling in Sydney’s drinking water catchment.  As a consequence, drinking water is likely to become an increasingly scarce resource.
34. In light of matters set out in paragraphs 30 – 33 the Minister was obliged to apply the precautionary principle when deciding whether to approve the Concept Plan Application.

35. When determining the Concept Plan Application, the Minister did not have sufficient information before him to enable him to carry out a careful evaluation to avoid serious or irreversible damage to the environment as a result of the redevelopment of the site.
Particulars:

a. There was no information about the quantity of greenhouse gas emissions likely to arise from car usage in connection with the redeveloped site. 

b. There was no information about the quantity of greenhouse gas emissions likely to result from use of mains electricity on the redeveloped site.
c. There was no information about the quantity of greenhouse gas emissions likely to result from use of mains water on the redeveloped site (mains water which would need to be pumped to the site using mains electricity).
d. There was no information about the quantity of greenhouse gas emissions likely to be produced by trucks and machinery used during the construction of the site.

e. There was no information about the greenhouse gas emissions likely to result from the production of the materials needed to construct the development.
43. The Minister failed to apply the precautionary principle by failing to treat the proponent as bearing the onus of proving that the redevelopment of the site would have no or negligible impacts on climate change.

44. The Minister failed to consider ESD by failing to consider the alternatives to the proposal that could have reduced those impacts. 

Particulars

a. Significantly reducing car parking on the site. 

b. Alternative energy sources that contribute less greenhouse gas emissions. 

c. Mandatory stormwater, grey water and sewage reuse on the site.

d. Construction methods that minimise truck and car use on the site. 

45. The Minister failed to undertake a risk-weighted assessment of the various options for redevelopment of the site.

Particulars
a. The Minister did not undertake a risk-weighted assessment of the proposal as described in the Concept Plan Application.

b. The Minister did not undertake a risk-weighted assessment of the alternatives to the proposal as described in paragraph 44.

46. By reason of the matters pleaded at paragraphs 35-45 above, the Minister failed to take into account the principles of ESD in relation to the proposal.
47. The Minister’s decision to grant the Concept Plan Approval is invalid on the grounds that in making that decision he failed to take into consideration the principles of ESD.

48. The Future Assessment Determinations are invalid on the grounds that the Concept Plan Approval was invalid on the grounds set out above, and the Minister could only make a future assessment determination when granting a valid concept plan approval under s. 75O of the Act.
Fourth Ground – Failure to include a Statement Relating to Compliance
49. Pursuant to s. 75I(2)(g) of the Act, the D-G’s Environmental Assessment Report was required to include a statement relating to compliance with the environmental assessment requirements under Part 3A Division 2 with respect to the proposal.

50. The D-G’s Environmental Assessment Report did not include a statement relating to compliance with the environmental assessment requirements under Part 3A Division 2 with respect to the proposal.

51. Pursuant to s. 75O(2)(a) of the Act, the Minister was required to consider the statement referred to in paragraph 49 when deciding whether or not to approve the Concept Plan Application.

52. The Minister was unable to comply with s. 75O(2)(a) of the Act because the required statement was not included in the Director-General’s Report.

53.  By reason of the Minister’s failure to comply with s. 75O(2)(a) of the Act the Concept Plan Approval is invalid.

54. The Future Assessment Determinations are invalid on the grounds that the Concept Plan Approval was invalid on the grounds set out above, and Minister could only make a future assessment determination when granting a valid concept plan approval under s. 75O of the Act.
Relief
44. The Applicant claims the relief sought in the Application. 

Date:  
23 May 2007

..…………………………..

Kirsty Ruddock

Solicitor for the Applicant  

By her employed solicitor Josie Walker
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