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RUSHCUTTERS BAY COURTS
ADVICE

I have been asked to advise Councillor Chris Harris concerning the proposed lease of tennis courts at the Prince Alfred Park and Rushcutters Bay Park.  I am instructed that for over 20 years Council has leased the courts at Prince Alfred Park to Jensens and those at Rushcutters Bay Park to Rory Miles, who also manage the cafe adjacent to the courts.  I also understand that the tender process, as designed by the city staff, appears to designed to give one operator control of all courts, and to that end, the recommendation of staff is for Jensens to manage all of the city's courts. 
NOTE THAT I HAVE REMOVED 4 LINES OF FRANCIS’ ADVICE HERE BECAUSE IT WOULD BREACH MY CONFIDENTIALLY OBLIGATIONS UNDER THE LOCAL GOVERNMENT ACT. HOWEVER SHOULD ANYONE FROM THE COMMUNITY SEEK TO INITIATE LEGAL ACTION IN FUTURE I CAN PROVIDE THIS SECTION UNDER LEGAL PRIVILEGE. THE EXCISED MATERIAL DOESN’T ADD OR SUBTRACT FROM THE REST OF THE ADVICE
I am instructed that Mr Miles' business is one which has operated at the Rushcutters Bay Tennis Court facilities for over 25 years and has strong community support and provides strong charitable services to the community.  

Issues of concern
I am instructed that one of the conditions of the tender was that tenderers were not to solicit Council personnel.  I have been briefed with the text of that condition and it quite clearly states that tenderers (or any representative of a tenderer) must not at any time before Council makes a final decision to accept a tender, interview or attempt to interview or to discuss or attempt to discuss with Council members, employees, authorised representatives other than Council's Tendering Officer in accordance with request for tender, any matter about the tender or any other tender submitted in response to the request to tender.  It also provides that Council reserves the right to reject any tender submitted by a tenderer which contravenes this condition.
On 23 October 2009, one tenderer Pappa Pty Ltd ("Pappa") sent an email to Councillors.  This was deemed by staff to breach the above condition and this tenderer was excluded.  I have been briefed also with information to the effect that Jensens sent an email to the Councillors on 12 February 2010, two days before the item was discussed before the Finance Committee which email was brought to the attention of the staff.  This tenderer was deemed not in breach and was not excluded.  This email contained two highly relevant pieces of information which related to free services to disadvantaged children both currently provided and proposed, which were omitted from the publically available (and confidential) reports made available to Councillors.  I am also instructed that Mr Miles, at the present time provides significant services to disadvantaged children and proposes to do so in the future, which information has been omitted from the reports made available to the Councillors.
I have been briefed with a copy of the Tendering Guidelines for NSW Local Government.  In clause 1.2 of those Guidelines, the standards of behaviour and ethical principles to be adopted by NSW State Government Agencies, including Councils are set out.  These include honesty and fairness, accountability and transparency and consistency.  
These principles make express that which was found to be the law in Hughes Aircraft Systems International v Air Services Australia (1997) 76 FCR 151 which set out the principles relating to government and its agencies, and public bodies, requiring them to obtain the highest standards of fair dealing in relation, amongst other things, to their tendering activities.

Based upon my instructions, it would appear to me that in at least one very important instance, the tenderers have been treated otherwise than fairly, and with a lack of consistency.  In those circumstances, questions may arise as to the validity of any contract awarded pursuant to the process which has taken place.  Moreover, the unsuccessful tenderers may have an action for damages arising from any failure to adhere to the Tendering Guidelines or the provisions of the general law.
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