Thursday 8 April 2010

Ms Lynn Lovelock

Clerk, Legislative Council

Parliament House

Macquarie St

Sydney NSW 2000

Dear Lynn,

Pursuant to Standing Order 52 (6), I wish to dispute the validity of a number of claims for privilege in relation to portions of various papers required by the Legislative Council to be laid upon the table of the House under Standing Order 52 about the Sydney Metro.

I understand that it would require considerable time and public resources for a legal arbiter to evaluate whether privilege should apply to all documents in the 45 of the 91 boxes of papers. I believe, however, that there is considerable public interest in the release of the documents identified below and that this public interest overrides any claim for privilege. 

Please note I have only requested evaluation of a small selection of land acquisition documents. I would ask that you would seek to gauge the legal arbiter's opinion as to the appropriateness of lifting privilege on documents that deal with this area of the project 

Reasons for seeking review

I believe the following matters should be considered in evaluating whether the request that privilege to be overruled when it comes to these particular documents:

· the value of transparency and accountability to a healthy democracy;

· the failure of the project;

· the widespread public interest in the project, particularly by residents, small business owners, community clubs and other companies negatively impacted by the initial negotiations;

· the considerable financial cost to the public flowing from the proposal, with no public benefits accruing; and

· the history of the government's poor administration of major infrastructure projects such as the Cross City Tunnel and the Lane Cove Tunnel and its attempt to keep critical information secret from the public to avoid negative political ramifications.

Sir Laurence Street's report in October 2005 which led to the complete lifiting of privilege on documents relating to the fraught Cross City Tunnel papers sets an important precedent in this regard.

Justice Street identified that one major consideration in releasing the papers is that continuing non-disclosure has the potential to diminish public confidence in the RTA's handling of that major infrastructure project, spilling over to reduced confidence in the RTA itself. I believe there are strong parralels here.
The former Chief Justice of NSW commented that 'concealment is a fertile ground for suspicion and loss of confidence' and that it is clear that confidence has been lost in government as a result of that project. 

I would also like to draw your attention to the government's recent commitment to transparency and accountability underlined by the passage of the Government Information (Public Access) Act in June 2009 (not yet commenced).  

The then Premier Nathan Rees claimed this new freedom of information legislation for NSW heralded a fresh era of open government. When the Bill was introduced Mr Rees said:

"The bills mark a paradigm shift. Our public sector must embrace openness and transparency. And governments must forever relinquish their habitual instinct to control information. This is generational change - reform long overdue."

The fact that the government has claimed privilege for almost half of these papers relating to the CBD Metro is both disappointing and troubling. 

In summary, I believe that the current level of secrecy surrounding the project is damaging public confidence in the NSW government and that releasing these papers would be an important step towards restoring that confidence.

Thank you for considering this request.

Yours sincerely,
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Lee Rhiannon MLC

Proposed documents for evaluation if privilege should stand

NSW Treasury Documents 

Claims for legal privilege – Schedule 2

Documents 1-123

Claims for public interest immunity: Commercial - Schedule 3

Documents 124-276

Claims for public interest immunity: Effective Operation of Government - Schedule 4 

Documents 277-328  
NSW Department of Premier and Cabinet - Documents 27-35
Minister for Transport and Roads - A1-A5
RailCorp

Item (i) (3)-(13)

Item (h) (1)-(5)

Item (g) (1)-(16)

Item (b) (5)-(6)

Sydney Metro 

Item a(1) – (10)

